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Entrenching children’s participation through UNCRC
Incorporation in Scotland
Kasey McCall-Smith

Law School, University of Edinburgh, Edinburgh, UK

ABSTRACT
In March 2021, the Scottish Parliament unanimously adopted the
United Nations Convention on the Rights of the Child
(Incorporation) (Scotland) Bill (Incorporation Bill). This article
explores the ways in which this law could fulfil children’s
participation rights in Scotland based on the exercise of UNCRC
Article 12 coupled with Article 5, a child’s right to be heard in line
with their evolving capacity. It begins by introducing the basic
concept of children’s participation rights before constructing
participation as a right of emancipation that is two-dimensional,
reflecting both the individual and collective dimensions of a child’s
right to be heard. To develop the first dimension of the
emancipatory right to participation, the article focuses on a child’s
ability to engage their individual right to participate in private legal
proceedings. The article then looks at how the views of children
and young people have been included in collective decision-
making processes following adoption of the Children and Young
People (Scotland) Act 2014, namely views gathered through
children’s rights impact assessments. The overarching purpose is to
demonstrate how the direct incorporation of the UNCRC can
ultimately emancipate children from ongoing marginalisation and
support them to become active, engaged citizens.
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Introduction

Children’s rights enjoy a great deal of support in Scotland where the field has dedicated
civil society networks and government groups unparalleled in other areas of law and
policy.1 Though the UK ratified the UN Convention on the Rights of the Child
(UNCRC) in 1992, legal implementation of its provisions has been patchwork and indir-
ect, often without any consideration of the overarching framework provided by the Con-
vention.2 As a devolved nation within the UK, Scotland is largely responsible for
implementation of the UNCRC. Scotland is able to legislate and develop children’s
rights laws and policies distinct from the UK, the actual State Party to the UNCRC.
This ability is enhanced through the Scotland Act 1998 and subsequent amendments
to the Act, which further devolved governance in the fields of economic and social
rights to Scotland. In April 2019 the Scottish Government pledged to incorporate the
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UNCRC by the end of the parliamentary term, which ended in March 2021. To realise
that pledge, the United Nations Convention on the Rights of the Child (Incorporation)
(Scotland) Bill (Incorporation Bill) was introduced in Scottish Parliament on 1 Septem-
ber 2020 and was unanimously passed on 16 March 2021.3 The Bill directly incorporates
the UNCRC, including Articles 12 and 5, which reinforce a child’s right to express their
views in line with their evolving capacity in matters that affect them, in other words, their
right to participate in decision-making processes that affect their lives.

This article explores the ways in which the Scottish Government’s pledge and resulting
legislation could fulfil the participation rights of children in Scotland based on the exercise
of UNCRC Article 12 coupled with Article 5, a child’s right to be heard in line with their
evolving capacity. This examination is necessary to reinforce the transformative potential
of participation rights to embed children’s rights culture across government and society.
The analysis has a two-fold focus. First, is examines the right of a child to individually par-
ticipate in decisions that affect their personal life and development as a member of society.
Second, it explores children’s collective rights to be consulted on legislation and policy that
impacts them as members of a specific group of rights holders – non-adults. In Scotland,
under-18s are classified in various legal instruments as either children, those aged 0–15, or
young people, those aged 16–17,4 while other laws refer to all under-18s as children.5 For
this reason, this work adopts the common Scottish terminology and uses ‘children’ or ‘the
child’ in reference to all under-18s unless a distinction between children and young people
is necessary to align with Scottish practice.

The remainder of this work consists of four sections. The next section introduces the
basic concept of children’s participation rights before constructing participation as a
right of emancipation that is two-dimensional, reflecting both the individual and collec-
tive dimensions of a child’s right to be heard. The article then moves to an examination of
key legal instruments in Scotland that give life to the UNCRC and facilitate the partici-
pation of children in decision-making that affects their lives. In the first instance, the
Children and Young People Act (Scotland) 2014 is examined due to its indirect incorpor-
ation of the UNCRC and its instrumental role in creating a statutory duty on the govern-
ment to consult with children in the development of new law and policy. Next, the
opportunities offered by the UNCRC Incorporation Bill to secure more effective child
participation are introduced. The third section charts the successes and failures of chil-
dren’s participation experiences under existing Scots law against the participation stan-
dards recognised by the Committee on the Rights of the Child (CRC). To do this, the
section first focuses on a child’s ability to engage their individual right to participation
in private legal proceedings as facilitated by various laws, including the Children (Scot-
land) Act 1995. The article then turns to look at how the views of children and young
people have been included in collective decision-making processes since 2014, namely
views gathered through children’s rights impact assessments. The examinations of
both the individual and collective dimensions of participation will consider the extent
to which incorporation of the UNCRC can close the gap between the aims of partici-
pation and the outcomes for children and young people. The concluding section explains
that the overarching purpose of this article is to demonstrate how the direct incorpor-
ation of the UNCRC offers a stronger opportunity to entrench children’s participation
rights in Scotland. The exercise of participation rights can ultimately emancipate children
from ongoing marginalisation and support them to become active, engaged citizens.
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Constructing two dimensions of children’s participation as emancipation
rights

UNCRC Article 12 is the international codification of a child’s right to be heard and is
recognised not only as an independent right but also as one of the four general principles
that should be used to interpret all of the rights in the Convention. The other general
principles are non-discrimination (Article 2), the best interests of the child (Article 3)
and the right to life, survival and development (Article 6). While not a general principle,
it is notable that UNCRC Article 5, which recognises the evolving capacity of children,
both tempers and strengthens children’s abilities to engage various UNCRC rights in
line with each child’s personal development. The evolving capacity for autonomy is a dis-
tinctive characteristic of the rights outlined in the UNCRC and participation rights build
on this capacity.6 The inherent nature of ‘evolving capacity’, or more precisely the
assumption that capacity may be deemed absent due solely to age, opens up the role
that participation plays in emancipating children. Therefore, it is appropriate to frame
the evolved interpretation of the Article 12 right to be heard in concert with Article 5
as a right to participation for children as it reinforces that they should have the oppor-
tunity to express their opinions and be part of decision-making processes in all matters
that affect them in line with their evolving capacity. Though ‘participation’ is not
expressly used in the Convention, facilitation of the right to be heard is now broadly con-
ceptualised as a right to participation and is derived from the combined reading of
UNCRC Articles 12 and 5.7

The construction of a basic understanding of a child’s right to participation, therefore,
is grounded in the Article 12 assurance of the right of all individuals under age 18 to have
their views taken into account in decisions that affect them in line with the continuum of
evolving capacity recognised in Article 5. As explained by the CRC, participation encom-
passes ‘ongoing processes, which include information-sharing and dialogue between
children and adults based on mutual respect’.8 This includes decisions that impact
their individual, personal lives, for example in respect of familial relationships or edu-
cation, as well as decisions that are made by the government that have the potential to
impact the whole of society, including children as a broad or specific group. The distinc-
tion is important in terms of assessing when the views of a child, either individually or as
part of a group, should be sought and how to facilitate this exchange of views.9 The evol-
ving capacity of under-18s is one reason why Scots law has historically differentiated
between children and young people. Despite this differentiation, Scots law is riddled
with numerous examples of children and young people’s participation rights being sup-
pressed for the simple reason than they are not adults or not a particular age, thus failing
to recognise the role of Article 5 in shaping the Article 12 right to be heard. The relation-
ship between Articles 12 and 5 opens up the transformative potential of participation to
emancipate children from the constraints imposed by an adult-centred society through
its laws.

Emancipating children through participation

The freeing of individuals or groups of individuals from the constraints that stop them
from exercising their freedom of choice in their personal actions is one characterisation
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of emancipation. Despite the concept of emancipation being long associated with the
principles and movements that underpin human rights law, there is remarkably little
legal literature on the subject in relation to children’s rights. For this reason, the con-
struction of the children’s rights dimension of emancipation briefly mapped out here
draws on the term as understood by Booth and Blakely in the field of international
studies and then anchors this to children’s rights discourse using Brems’more recent cor-
relation between women’s and children’s rights. As argued by Booth, the twentieth
century was a struggle for the emancipation of the colonial world, women, youth and
many others in recognition of the ‘reciprocity of rights’ or, framed another way, the
belief that ‘my freedom depends on your freedom’.10 Drawing on the historical materi-
alist conceptualisation of emancipation and its inherent critique, Blakely builds upon
Booth’s understanding arguing that ‘emancipation involves identifying possibilities for
change within the context of the prevailing social order’.11 This understanding of eman-
cipation speaks directly to the driving force behind children’s participation rights in both
the individual and collective contexts.

The UNCRC demands that states ‘transform the decision-making process and make it
more inclusive by bringing views into play that would otherwise go unheard.’12 This is
essential to recognising children as evolving, dynamic citizens, which historically has
been contested. Transforming the role of children in contemporary society demands
that citizenship not be viewed simply as a status, but as the culmination of the ‘practices
of making citizens – social, political, cultural and symbolic.’13 Children face many forms
of oppression in their path to citizenship. This oppression is reflected in the range of
social, political, cultural and symbolic barriers that have historically driven an ageist,
binary construct of personhood – an individual is either an adult or a child. In this
binary, children are excluded from engaging in all manner of decision-making processes.
It is therefore incumbent on the state to recognise the relationship between social and
political projects and the messages that they convey to the wider society about this
false binary. As Brems explains, ‘the analytical category of emancipation rights indicate
those rights that are intended to correct a legacy of structural discrimination of specific
groups and to provide to members of such groups equal opportunities and equal enjoy-
ment of their human rights.’14 Though Blakely is more hesitant about tethering emanci-
pation strictly to the human rights agenda, the combined reading of these different
constructions of emancipation presents a coherent understanding about why partici-
pation is crucial to children’s emancipation.

Individual participation rights
A child’s participation in decision-making in relation to their personal lives can be suc-
cinctly described as the individual dimension of participation. The individual exercise of
participation rights squarely engages Brems’ construction of children’s rights as emanci-
pation rights and also facilitates the child’s freedom to seek, receive and impart infor-
mation as recognised in UNCRC Article 13 (freedom of expression). Brems notes that a

crucial feature that these and other emancipation rights have in common is that the sustain-
able realisation of these rights does not only (or even predominantly) take place in the ver-
tical relations between individuals and the state, but that they present some of their main
challenges in the horizontal relations among individuals in society.15
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Educating society about how children activate their rights supports children in the move
away from historic characterisations as property or purely vulnerable beings in need of
protection. This transition from being viewed as ‘objects’ of the law, to ‘subjects’ of the
law that are capable of autonomous, active engagement with other members of society as
well as the state and its functions is crucial to reinforcing children’s participation rights.16

Collective participation rights
Participation also encompasses the role of children in democratic decision-making pro-
cesses corresponding to the evolving recognition of children as active members of
society17 – the collective dimension of participation. Blakely has explored the power of
collective agency as a vehicle for emancipatory change,18 which is relevant for the
purpose of considering how children are able to exercise their voices as representatives
of a group, either broadly or narrowly conceived. Collective decision-making processes
correspond to areas of policy, services and strategies that see increased involvement of
children in their development.19 The concept of participation in this context is further
supported by the Article 13 freedom of expression and Article 15, which recognises a
child’s right to freely associate and assemble. Raising children’s voices as collective
agents further emancipates children from the latent effects of historic disenfranchisement
that continues to suppress the realisation of children’s rights in many societies. Partici-
pation may, therefore, reinforce democracy by educating children about democratic pro-
cesses and engendering notions of responsibility to engage in the democratic system of
governance. If participation is understood as being meaningful and impactful then it
increases the potential to enhance democracy as engaged children develop into
engaged adult citizens.

Summary

Arguably, participation is the sine qua non for realising all rights defined in the UNCRC
as well as the rights children have under other human rights treaties.20 How incorpor-
ation can enhance children and young people’s participation in individual and collective
decision-making processes is examined below following a brief summary of how the
UNCRC is recognised in Scots law, both as it currently stands and the opportunities envi-
sioned by the Incorporation Bill that is currently progressing through Scottish
Parliament.

The legal landscape of children’s rights in Scotland

While international relations is a reserved policy matter to the UK Parliament, observing
and implementing international human rights obligations relating to devolved matters is
the responsibility of the Scottish Ministers and the Scottish Parliament. In line with many
jurisdictions, children’s rights in Scotland have developed significantly over the past three
decades. In Scotland, the role of children in individual and collective decision-making
has developed in tandem with their general recognition as rights-holders. The evolution
of these twinned developments is a key driver behind incorporation of the UNCRC in
Scotland and responds to a variety of political drivers, such as the progress on entrench-
ment in other parts of the UK – namely Wales – and the increasing mobilisation and
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engagement of children with their communities. Additionally, in Scotland there has been
a great deal of focus on children as human rights defenders and how this has driven
incorporation.21 From a legal perspective, incorporation offers a starting point for the
assessment of children’s rights.22 The two subsections below each outline a comprehen-
sive piece of legislation focused on incorporation of the UNCRC in Scotland. First, the
Children and Young People (Scotland) Act 2014 (CYP Act 2014) which indirectly incor-
porated the UNCRC is presented along with key critiques in terms of actualising chil-
dren’s rights in Scotland. Second, highlights of the recently adopted Incorporation Bill
are set out to establish a basis upon which positive change in terms of enforcing chil-
dren’s participation rights through direct incorporation of the UNCRC are presented.
Both of these laws are introduced in general before the more extensive examination of
the law as it is and as it could be is presented in the following section.

The Children and Young People (Scotland) Act 2014

The CYP Act 2014 provides that ‘Scottish Ministers keep under consideration whether
there are any steps which they could take which would or might secure better or
further effect in Scotland of the [UNCRC] requirements.’23 This duty requires Ministers
to report to Scottish Parliament in three-year cycles on the steps taken to give further
effect to children’s rights under the UNCRC. From the outset, the potential of this unen-
forceable ‘duty’ on Scottish Ministers was viewed as an ineffective means of progressing
the realisation of children and young people’s rights.24 Time has reinforced that neither
the CYP Act nor the subsequent government action plan for progressing children’s rights
have lived up to the aim of securing children and young people’s rights in terms of par-
ticipation. The following examines a few of the ways in which exercises of individual and
collective participation rights have failed to meet the aspirations behind the CYP Act.

First, the CYP Act 2014 requires local authorities to report on the implementation of
child service plans which should include children and young people’s participation in
education and health decision-making processes. In this context, service plans relate pre-
dominantly to the intrapersonal dimension of a child or young person’s individual right
to participate in decisions that affect them. Ensuring the individual right to participation
at this level of government is particularly important because local authorities hold key
decision-making power in terms of an individual’s access to public services, such as edu-
cation or disability support services, which give effect to UNCRC Articles 28 and 23
respectively. Some policy decisions may equally impact specific groups of children and
young people who experience other, intersecting forms of discrimination such as
racism or ableism. Participation in the decision-making process, however, is not an
enforceable right under the CYP Act unless it is provided explicitly elsewhere in Scots
law. Certain processes have avenues for challenging the decisions but these rarely
hinge on lack of participation. The lack of enforcement runs contrary to the UNCRC
and deprives children and young people the ability to access their rights.25 To lessen
this accountability gap, the CYP Act expanded the Children and Young People’s Com-
missioner Scotland’s (CYPCS) authority to investigate the extent to which service provi-
ders took children or young people’s views into account when making decisions about
the delivery of these services.26 While welcomed, the extent to which service providers
will implement change in response to the CYPCS finding a failure to meaningfully
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include children in decision-making processes is the determinative question regarding
the effectiveness of the CYP Act 2014 in entrenching children and young people’s indi-
vidual participation rights.

Turning now to the opportunity for group participation in collective decision-making
processes, children’s rights impact assessment is one of the most direct opportunities for
children to engage with government in the development of law and policy. Impact assess-
ment is a non-legal, general measure of implementation designed to complement the
duty on Scottish Ministers under s1(a) to develop law and policy that progresses
UNCRC requirements in Scotland and give effect to UNCRC Article 4 (general measures
of implementation). Section 1(2) requires Ministers to take relevant views of children
into account in deciding whether a proposed law or policy will impact the well-being
of children and young people. In Scotland, children’s rights and well-being impact assess-
ment (CRWIA) is the tool used to ascertain these views.27 While other opportunities for
engagement are also available and often used in concert with government conducted
CRWIA, such as participatory processes filtered through civil society, individual consul-
tation responses or activism through the Scottish Youth or Children’s Parliament, the
focus of the discussion here is limited in that it contemplates the direct engagement of
children and young people by the government for the purposes of determining the
impact of policy changes for children and young people as part of Scottish society.

Building upon common understandings of children’s rights impact assessments, the
Scottish CRWIA adds ‘well-being’ into the process in order to engage the long-standing
well-being indicators that permeate Scots law and policy. CRWIA is the ‘process through
which you can identify, research, analyse and record the anticipated impact of any pro-
posed law, policy or measure on children’s human rights and wellbeing.’28 To complete
the participatory process government is required to explain how the new law or policy
will advance children and young people’s rights in light of the views gathered during
the CRWIA process. Ultimately, the CRWIA process fosters both individual and collec-
tive participation rights. As discussed above, citizenship should be viewed as the culmi-
nation of all of the activities that inform the social and political structures in society. By
participating in collective decision-making processes, children and young people activate
their individual participation rights, which shapes their personal paths to engaged citi-
zenship. This participation also reinforces and gives voice to the collective interests of
children and young people. As will be examined below, the Scottish government’s
CRWIA process has proved to be adequate in its best examples and otherwise fairly
ineffective in terms of realising the participation of children and young people.

In 2018, Scottish government published its 2018–2021 Action Plan for progressing
children and young people’s rights in Scotland. The Action Plan outlines four strategic
actions necessary to drive transformative cultural change across all parts of Scottish
society: (1) incorporation of the UNCRC; (2) evaluation of the CRWIA process and pro-
motion of its use; (3) development of a strategic approach to children and young people’s
participation in decision-making across Scottish society; and (4) raising awareness and
understanding of children and young people’s rights.29 While each is a welcomed and
important feature of entrenching children and young people’s participation rights, the
interconnection between these four actions appears unacknowledged, which may
account for the gaps in effective participation processes for children discussed below.
The 2019 Progress Report on the Action Plan reinforces the four separate actions.30
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Again, the Scottish government failed to recognise the role that CRWIA could play in
supporting children’s individual and collective participation rights as part of the
decision-making processes that reinforce democracy. There was, however, a consistent
foreshadowing of positive things to come in the form of incorporation of the UNCRC,
to which this article now turns.

UN Convention on the Rights of the Child (Incorporation) (Scotland) Bill31

The Incorporation Bill adopted by Scottish Parliament on 16 March 2021 offers the first,
real opportunity to entrench the dynamism of the UNCRC in law and to ensure that chil-
dren and young people’s voices are heard and given due weight. The Bill signals a massive
forward step by Scotland to deliver UNCRC Article 4, which requires States Parties to
‘undertake all appropriate legislative, administrative, and other measures for implemen-
tation’ of the UNCRC. Once the Bill takes effect, Scotland will become the leader among
the devolved nations of the UK in terms of securing children’s rights and also provide a
strong signal to the rest of the world about its commitment to promote and protect chil-
dren’s rights. The Bill takes a maximalist approach by directly incorporating the UNCRC
both by reference and through direct transposition of the Convention into the proposed
legislation.32 Not only does it directly transpose the bulk of the UNCRC articles, it further
includes two of the optional protocols33 to the Convention and keeps open the possibility
to easily add further articles of the Convention and protocols in the event of further devo-
lution or UK ratification of the Third Optional Protocol on an individual communi-
cations procedure (s5).34 For the purposes of the following analysis, it is relevant to
note that UNCRC Articles 12 and 5 are included in Schedule 1.

The Incorporation Bill includes a more comprehensive range of duties with which the
different arms of the Scottish government will be required to comply. Firstly, section 6 of
the Bill requires all public authorities, including Scottish Ministers, courts, local auth-
orities, health authorities, Children’s Hearings panels and any other authority listed
under section 16, to act compatibly with the UNCRC. Secondly, section 11 requires Scot-
tish Ministers to develop, publish and review a ‘Children’s Rights Scheme’ detailing the
arrangements they are putting in place to ensure they comply with their duties under
section 6. The Bill further subsumes the CYP Act 2014 duty on Scottish public authorities
to publish reports on how they are ensuring compliance with the UNCRC. The change of
language from ‘respecting’ under the 2014 Act to ‘ensuring’ is significant and should
guarantee greater attention to implementation than ever before.

Under section 7 of the Incorporation Bill a public authority’s failure to act on its duty
or acting incompatibly with the UNCRC will give rise to a legal claim. This feature of the
Bill addresses many of the existing gaps in Scots law by enabling UNCRC rights-holders
(under-18s) to directly raise articles of the Convention in any legal proceeding, including
the failure to ensure individual or collective participation in decision-making processes.
As passed, not only will Scottish courts have an obligation to determine breaches of the
UNCRC, under section 20 they may make a ‘strike down declarator’ against laws predat-
ing the legislation coming into force. This will aid in rectifying existing laws that directly
or indirectly run contrary to the UNCRC. Additionally, section 21 enables courts to
deliver a ‘declarator of incompatibility’ for proposed legislation, thus protecting chil-
dren’s rights before a conflicting law is adopted. This could include where the
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government fails to ensure children’s participation in the development of legislation.
Prior to the Incorporation Bill, Scottish courts had no obligation to give effect to
UNCRC rights. The UNCRC was viewed merely as an interpretive tool. Legalising the
justiciability of children’s UNCRC rights offers the strongest option in terms of enforce-
ment and is arguably the crowning achievement of the Bill. Notably, these elements of the
Bill have been challenged by the British government as potential over-reach in terms of
the existing devolution settlement; however, the final decision by the UK Supreme Court
has not yet been delivered. Regardless of the outcome, justiciability of UNCRC rights rep-
resents a new era in the protection and fulfilment of children’s rights in Scotland, but it
will only matter if children’s rights are promoted and reinforced through education,
resources and extensive culture change. This article now turns to examine the partici-
pation of children as a means of activating their rights on both the individual and collec-
tive levels.

Children’s participation in Scotland: As It Is and As it Could Be

The ways in which the individual and group dimensions of children’s participation rights
are given effect in Scotland are now considered. UNCRC Article 12 underpins the
concept of participation by mandating that each state ‘shall assure’ that the views of chil-
dren are taken into account in all matters affecting them and that their views are given
due weight in accordance with the age and maturity of the child. Recognising that there
are variable ways in which children’s view are and could be assured, this discussion is
concerned with the laws and processes that ensure children’s voices are made part of
decision-making processes in a meaningful way and serve to emancipate them both indi-
vidually and as a historically marginalised group. In this sense, ‘meaningful’ entails that
children are not just present, but that they are allowed to speak and engage with different
issues without being shut down by adults and, also, that their voices play a role in
decision-making processes – that their views and opinions are actually considered. Recal-
ling the explanations provided at the outset of this work, the following analysis is limited
to two dimensions of children’s rights to participate in decisions that affect them. First,
the legalised opportunities to participate in decision-making that impacts an individual
child’s personal life will be examined in the context of existing Scots law. The second
dimension of participation is examined in light of the existing Scottish CRWIA practice
and how CRWIA has failed to be used as a rights activating tool that can enable children’s
engagement with the collective decision-making processes necessary to ensure democ-
racy, namely the development of new law and policy by the Scottish government. Each
section will conclude with an overview of how incorporation can strengthen the oppor-
tunities for meaningful participation whether in the individual or group context.

Individual participation rights

In Scotland, as in other jurisdictions, the ability of children to participate in decision-
making processes that affect their lives has been historically constrained by the presump-
tion that age 12 is the minimum age at which children have the requisite competence to
formulate views about decisions that affect them. While Scottish policy has, in many
instances, worked to facilitate the views of children under age 12, this approach has
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been uneven in terms of enabling children of varying ages to engage their right to be
heard. This is distinct from the recognition that individuals only obtain full legal person-
ality at age 16 in Scotland but many of the discussions surrounding these two positions
are similar.35 As a starting point from a human rights perspective, locating the age of 12
as the standard minimum age when children are presumed to be competent to formulate
views ignores the evolutionary capacity of children that is recognised in UNCRC Article
5. Scotland’s long-standing ‘magic 12′ presumption does not align with the CRC’s views
or the opinions of many children’s rights practitioners and experts.36 The challenge
raised by setting a presumptive age for child participation in decision-making processes
is one of several barriers to children’s emancipation. A tokenistic approach to partici-
pation is another long-recognised impediment to children’s abilities to engage and exer-
cise their rights, a notable issue both in family law proceedings as well as CRWIAs.37 The
continued need to raise arguments against both minimum age limits and tokenism
reinforces the demand for enforceable participation rights as envisioned by the Incorpor-
ation Bill. This section highlights some of the current laws that fail to properly recognise
children’s capacity to formulate personal opinions or enable them to give voice to their
views about decisions that impact their personal lives.

Reconciling participation and practicability
The Children (Scotland) Act 1995 (1995 Act) is a key feature of Scots family law and
defines the legal rights between children and young people and their parents or guar-
dians. As Sutherland has explained, more than any other area of law,

… child and family law regulates our most intimate personal relationships, it touches upon
our most profound beliefs about how we should be living our lives: beliefs that are a product
of our personal morality, culture, religion (or absence thereof), history and politics. Its
content and reform are of interest, not only to academics, practitioners and politicians,
but to the wider public. Ideally, it ought to reflect the views of the people affected by it.38

For this reason, it is important to consider how existing Scots lawmeasures up against the
UNCRC. The 1995 Act centres on the welfare of the child and is predominantly con-
cerned with supporting children and their families or children in care as well as ensuring
that public authorities may step in if a child’s welfare is at risk. Comparing the UNCRC to
the 1995 Act a clear distinction is found in sections 6(1)(b) and 16(2) which tracks the
Scottish penchant for the ‘magic 12’. Furthermore, rather than assure the participation
of children in decision-making processes that affect them, the 1995 Act places a potential
limitation in that children’s views will be taken into account ‘so far as practicable’ (s6(1),
s11(7)(b) and s16(2)).39 The same age and practicability limitation is repeated in the
Children’s Hearings (Scotland) Act 2011 (Children’s Hearings Act) (s27(4)). The practic-
ability limitation is further reflected in Scottish children’s policy. Both the magic 12 pre-
sumption and the potential limitation for those views to be heard on the basis of
practicability present impediments to active participation in decision-making.

Examining the longstanding barriers to children and young people’s individual par-
ticipation in Scots family law actions, a 2020 study conducted in anticipation of the Chil-
dren (Scotland) Bill 2019 (amending the 1995 Act) confirmed that children’s
participation rights were ‘inconsistently and inadequately realised’, particularly in the
context of section 11 of the 1995 Act.40 As the most comprehensive, current study of
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children’s participation rights in family law actions, it usefully revealed many of the gaps
between the policy and reality of children’s participation in Scots family law proceedings.

Meaningful participation for every child
From the outset, the Children (Scotland) Bill 2019 (ultimately the Children (Scotland)
Act 2020) was directed at ensuring more meaningful participation of all children in
family law and related proceedings.41 In this sense, the aim was to reinforce that all chil-
dren, regardless of age, could participate in proceedings and in giving their views there
would be a transparent indication of how those views influenced the ultimate decision.
The participation related provisions were reshaped during the legislative process to dis-
pense with any potential interpretation that would apply a minimum age threshold for
children to be considered competent to participate in family law proceedings. As one
submission noted,

Radical reform is necessary, to shift the legal conceptualisation of contested child contact as
an adult dispute about parental responsibilities and rights, to one where concerns about
contact are squarely about and inclusive of children. Doing this would assist in realising
all of children’s human rights, including participation rights.42

As passed, the Act rectified the disenfranchisement of younger children solely on the
basis of their age that had prevailed for 25 years.43 It further discarded the age 12
threshold presumption in relation to proceedings under the Adoption and Children
(Scotland) Act 2007 (s14) and the Children’s Hearings (Scotland) Act 2011 (Children’s
Hearing Act), which will now be discussed.

A further change brought in by the Children (Scotland) Act 2020 was to enhance the
voices of children and young people in the Children’s Hearings system as siblings of chil-
dren referred for a children’s hearing. Under the Children’s Hearing Act (ss81, 200), sib-
lings are not included as ‘relevant persons’ necessary to a hearing where, for example, a
compulsory supervision order (CSO) is being made. ‘Relevant persons’ is a necessary cat-
egory of persons legally required to attend children’s hearings and is a designation typi-
cally limited to parents, guardians or carers (Children’s Hearing Act s200).44 The gap that
existed meant that the right to family recognised under the European Convention of
Human Rights (ECHR) Article 8 was not given full recognition between siblings for
the purposes of making a CSO, which meant that a sibling did not have a legal right
to participate in the children’s hearing.45 For siblings facing potential extended separ-
ation from every known member of their family the desire to ensure contact can be extre-
mely strong and decisions on the matter may have long-reaching impacts.46 In the ABC
case, a 16-year-old challenged the denial of his right to be deemed a ‘relevant person’ and
to have his views heard in a children’s hearing that established a CSO governing his
contact with his younger brother.47 While the legal issues grappled with by the case
focused on whether the Children’s Hearing Act sufficiently realised ECHR Article 8,
the right to family life, it failed to recognise the elder sibling’s voice in a process that
would undeniably impact his relationship with his younger sibling. The younger child
remained subject to a CSO where the elder sibling did not due to his attainment of
age 16, a ‘young person’ under Scots law. The Supreme Court identified the central ques-
tion as whether the Children’s Hearings Act and its related subordinate legislation ‘if
operated sensibly’ afforded ABC a sufficient opportunity to take part in the decision-
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making process without being recognised as a ‘relevant person’.48 Relying on changes to
the Children’s Hearings Administration’s Practice Direction and its Practice and Pro-
cedure Manual, as well as recourse to other subsidiary regulations, the Court concluded
that while this challenge, alongside the accompanying appeal in In re XY, uncovered a
gap in the children’s hearings system, the Court was satisfied that the matter had been
resolved through the changes made to guidance despite interference with ABC’s
Article 8 procedural right to have his views taken into account.49

The challenges raised by ABC and In re XY led to the change in practice as noted by
the Supreme Court. Now, siblings are given notice of their family member’s children’s
hearings and the ability to participate with the discretion of the panel chair.50 From an
adult perspective, this cures the gap. However, a critical understanding of participation
rights in the UNCRC suggests that the failure to legalise a child or young person’s right to
participate in a sibling’s children’s hearing leaves this very personal opportunity to
express their opinion open to deprivation. Where the opportunity to engage a right to
participate is open to the potential for regression through changes to the system admin-
istration or members of the panel or, indeed, secondary legislation passed without con-
sultation, the right is not fully respected or protected. Fortunately, the Children
(Scotland) Act 2020 amended the Children’s Hearings Act to enable siblings to partici-
pate in a children’s hearing despite not being a ‘relevant person’ under the 2011 Act and
provided a range of other provisions relating to sibling contact.51

While the 2020 Act laid the groundwork for removing a number of barriers to indi-
vidual children’s participation in private and family law proceedings, a host of challenges
remain, including a lack of infrastructure for supporting child participation in these
actions and no specific accountability mechanism open to children for complaints
about the failure to have their voices heard. The Incorporation Bill offers all children
the opportunity to raise a claim for breach of the UNCRC, including their right to
have their voices heard in decision-making processes such as family law proceedings.
While court is clearly a last resort, the potential to use this as a lever to drive change
in the facilitation of children’s voices, particularly younger children, will no doubt
increase the resonance of children’s voices in these contexts and enable them to exercise
their rights where previously they were cast aside as irrelevant.52 In exercising their voice
in these very personal matters, children transition from being objects of the law to auton-
omous, active members of society with equal access to the law.

Participation as a multi-dimensional tool enhancing democracy

This section examines the way in which children have collectively participated in
decision-making in the context of developing law and policy in Scotland since the
passage of the CYP 2014. The meaningful participation of children in designing laws, pol-
icies, programmes and services is an issue that has been flagged by the CRC in its Con-
cluding Observations on the UK.53 As explained above, ‘meaningful’ participation
demands that children are not only present, but that they are allowed to speak and
engage with different issues and formulate opinions that are demonstrably considered
in decision-making processes. Meaningful, collective participation of children in
decision-making, therefore, demands that the subject matter is presented in a way that
makes sense to children at different ages, stages and abilities. Using the emancipation
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categorisation recognises that despite the countless differences among the individual
group members, all members of the group have faced similar experiences of interference
with their rights based on their membership in the group. In short, despite the range of
other characteristics individual members of the group might share, their most basic,
common characteristic is that they are not adults. For children this is compounded
based on the historic, paternalistic approach to viewing children purely as vulnerable
members of society in need of protection rather than independent, empowered
members of society capable of forming their own views and engaging their rights.
Looking at children’s rights as representative of the collective, identifying their rights
to participation as emancipation rights seems natural in light of the similarities and
common challenges shared among members the group. The ability to exercise partici-
pation rights and have their voices heard and listened to contributes to children’s devel-
opment in terms of both decision-making and preparation for engaged citizenship.54

As introduced above, in Scotland, CRWIA is one approach intended to facilitate chil-
dren’s participation rights and is recognised as an important general measure of
implementation by the CRC.55 The participation dimension of any human rights
impact assessment empowers potentially affected individuals by anchoring expert
opinion and analysis in lived experience.56 The CRC reinforces the value of using a
child-focused participation methodology when gathering and analysing data for the pur-
poses of developing children’s rights impact assessments in line with the best interests of
the child (UNCRC Article 3).57 Much like non-child-focused human rights impact
assessments, CRWIA drives culture change in the organs of government that are
involved in the process.58 This type of culture change aids in embedding a human
rights-based approach to governance.

The following critique is predominately a process-driven analysis of children and
young people’s participation in the CRWIA system employed by the Scottish civil
service but also touches upon the outcomes of CRWIA processes. The analysis is
largely informed by two 2019 studies which highlighted both positive practice and short-
comings in Scottish CRWIA processes.59 Both studies analysed academic literature, CRC
jurisprudence, available international policies on and examples of child rights impact
assessments, and compared these against all Scottish CRWIAs published as of February
2019. Human rights impact assessments, including child-focused assessments, are
unique, locally responsive tools thus establishing an international baseline for effective
child participation CRWIA was a challenge.60 Admittedly, as Hoffman has concluded,
‘securing the participation of children is likely to be one of the most challenging
aspects’ of the CRWIA process.61

Understanding the UNCRC
For CRWIAs to be an effective tool for facilitating children’s participation a number of
issues must be ensured, including taking a rights-based approach grounded in the
UNCRC and critical engagement with children, young people and all relevant stake-
holders. Of the CRWIAs examined, both of these issues were invariably inconsistent.
As a starting point, CRWIAs are typically conducted by civil servants who are often
the policy-makers behind UNCRC implementation. Both 2019 studies demonstrated
that practical engagement with the UNCRC by the CRWIA assessors was very limited.
Conducting CRWIA without substantive training in or advanced understanding of the
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UNCRC is problematic for a number of intertwined reasons. As de Beco notes, civil ser-
vants’ ‘can play a dynamic role in adapting their State’s behaviour’ as ‘governmental
norm sponsors’.62 To fulfil this role, however, they must understand the basis of the
norms and how to apply them. Misidentification of UNCRC articles and a failure to
recognise the interrelated and indivisible nature of children’s rights offered by the
UNCRC impacts every stage of the CRWIA process, from the identification of appropri-
ate children’s rights indicators to consultation through participation to the formulation
of recommendations based on the evidence gathered.63 In terms of children’s partici-
pation, the lack of substantive understanding of the UNCRCmay also prevent those con-
ducting CRWIA from taking steps to engage a representative range of potentially affected
children in consultation processes (discussed further below). To guard against ineffective
participation processes it is not uncommon for government to consult experts in the
field, including individuals or civil society. However, this does not expend the need for
substantive human rights training as policy-makers, interested children and experts
will all have different perspectives that need to be harnessed in the analytical dimension
of the CRWIA.

Existing training for Scottish civil servants conducting CRWIAs is minimal at best
considering the complex nature and relationship between the variable civil, political,
economic, social and cultural rights outlined in the UNCRC.64 This issue is further com-
pounded by the fact that even specialised children’s rights experts are constantly learning
about how children’s rights are evolving and what this means for implementation of the
Convention, particularly in relation to participation. The lack of substantive training rep-
resents a failure to ensure awareness of the evolving nature of UNCRC obligations and
how to implement them, arguably a key feature of the CRC as the monitoring mechanism
for the UNCRC. Furthermore, how UNCRC rights interact with other legalised human
rights is not an analysis that can be frozen in time. As with all human rights, a UNCRC
right must be interpreted at various points on the implementation continuum. It is only
through extensive training that those conducting CRWIAs can begin to understand how
to fully engage the general principles that underpin every aspect of the UNCRC. In this
way, they can ensure to engage all potentially impacted children and keep their views
available as implementation of a new law or policy is monitored for latent, unanticipated
impacts.

Age and stage engagement
Many CRWIAs conducted in Scotland fail to engage with children that stand to be sig-
nificantly impacted by new legislation, either directly or indirectly. As a result, Scotland is
not realising the right to be heard despite this being one of the four principles deemed
instrumental to delivering the UNCRC.65 The CRWIA conducted for the Homeless
Persons (Unsuitable Accommodation) (Scotland) Amendment Order (2017) presents a
useful illustration. Stage 1 of the CRWIA only considered children aged 0–15. It did
not specifically consider young people (ages 16–17) despite recording 6041 ‘children’
in temporary accommodation in March 2017. The statistics used provided no clarity
on whether the 16–17-old age group is considered as part of the over 10.000 households
in Scotland in temporary accommodation.66 Unlike other CRWIAs, no efforts were made
to directly engage children over and above the general public consultation on the amend-
ment. Though secondary legislation of this nature does not currently require a CRWIA,
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the comparison is instructive for the purposes of ascertaining consistency and a commit-
ment to children and young people’s participation.

In order to address children’s participation issues, special methods of engaging with
children and age and stage-appropriate materials with which to inform participants
are necessary to underpin the effective participation of children in CRWIA.67 This
should include ensuring the participation of historically marginalised groups of children
as well as the provision of materials that are accessible to ethnic and language minorities.
Importantly, organisations representing children are recognised as a useful, and often
safer, more successful, conduit through which children may express their views for the
purposes of engaging with government.68 Meaningful participation and transparent
reporting of the views expressed by participants are essential to effective impact assess-
ments not focused on children.69 Child-focused impact assessments should be no
different. The CRWIAs on the Age of Criminal Responsibility (Scotland) Bill (2018),
the Children (Scotland) Bill (2019)70 and the Incorporation Bill (2020)71 indicate a
growing commitment to direct engagement with children and young people reflecting
their evolving capacity and autonomy in an effort to ascertain their views about how pro-
posed legislation will impact children’s lives.

The CRWIA on the Age of Criminal Responsibility (Scotland) Bill (2018), for
example, engaged a range of children and young people aged 8–22, specifically targeting
those with experience of the criminal justice system as youths, and also engaged with
children and young people from a range of youth-led organisations, such as the Chil-
dren’s Parliament and Who Cares? Scotland.72 Those conducting the CRWIA employed
special methods to engage under-18s, including ‘scenario storytelling to quizzes, time-
lines, discussion groups, voting cards and artwork.’73 This CRWIA demonstrates exten-
sive efforts to engage with a wide range of children and young people in a meaningful way
in order to gather a complete picture about how the law will impact children and young
people. Similarly, the CRWIAs on the Children (Scotland) Bill (2019)74 and the Incor-
poration Bill (2020)75 extensively document the assessors engagement with children
through traditional consultation processes, direct engagement with children’s organis-
ations, roundtables and surveys, among other methods. In the case of the Incorporation
Bill CRWIA, this included Scottish government hosting seven stand-alone events enga-
ging over 180 children and young people.76

Non-discrimination
All of the CRWIAs considered up to this point note only positive benefits for all under-
18s in Stage One, except for the Unsuitable Accommodation CRWIA, which only con-
sidered children aged 0–15. These CRWIAs rarely, if at all, engaged separately with chil-
dren and young people identifying with one or more protected characteristic that might
render them particularly vulnerable or lead to intersectional discrimination. Non-dis-
crimination (Article 2) is another of the four general principles underpinning the
UNCRC. CRWIAs conducted after 2017 actively engaged children and young people
and took special care to facilitate their participation; however, they still failed to recognise
the ways in which law and policy might impact different groups.77 The Unsuitable
Accommodation CRWIA demonstrates the bare minimum in terms of participation
without any proactive engagement of either children or young people, particularly
those with experience of temporary accommodation who are likely to identify as
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vulnerable for any number of reasons. This scratches the surface of a key barrier to the
emancipatory nature of children’s participation in CRWIAs – the lack of representation
of a diverse range of children. It also underscores why entrenchment of participation
rights for all members of society is necessary, including children from diverse back-
grounds and those who identify with one or more protected characteristics. Different vul-
nerable groups are increasingly isolated when they are not consulted about the way new
policies might impact their everyday lives.78 Understandably, the predominantly positive
potential of the pieces of legislation considered in many CRWIAs may minimise the need
for substantial or differentiated engagement. However, the failure of the Unsuitable
Accommodation CRWIA to consider the negative impact on young people aged 16–
17 who are excluded from the benefits of the amended order reinforces the disenfranch-
isement of that group in the mixed classifications of under-18s in Scotland.

It is not only different age groups that must be considered. Children who identify
with other protected characteristics, such as being part of an ethnic minority, LGBTI
or disabled, face multiple possibilities of marginalisation or intersectional discrimi-
nation. The distinct vulnerabilities associated with different group identities often
render them invisible due to imposed protections that take away individual autonomy.
This is what necessitates framing different categories of rights as emancipation rights
and navigating the realisation that variable emancipation rights require extensive
culture change. CRWIAs on the Functions of Health Boards (Scotland) Amendment
Order (2017)79 and the Child Poverty (Scotland) Bill (2017) exemplify how historically
marginalised children are deprived of the emancipatory promise that could be deliv-
ered through participation because the CRWIAs failed to engage with protected
characteristics directly.80 Mandatory consultation with children from diverse, intersec-
tional backgrounds would embed a children’s rights-based approach to developing new
law and policy in Scotland and ensure non-discrimination as required by UNCRC
Article 2.81

Make children’s views visible
In addition to broad engagement with a variety of children from diverse backgrounds,
CRWIAs should be published as early as possible in the development of new legislation
and be used to make children’s views visible throughout the decision-making processes.82

Where extensive child-participation practice is evidenced in CRWIAs, subsequent expla-
nations about how decisions were made in light of children’s involvement in the CRWIA
process should be made public. The CRWIAs relating to the Human Tissue (Authoris-
ation) Bill (2018),83 the Management of Offenders (Scotland) Bill (2018),84 the South
of Scotland Enterprise Bill (2019)85 and the Incorporation Bill (2020),86 for example,
were published alongside the introduction of the bills into Parliament. This practice pro-
vides a useful tool for decision-makers who are able to rely upon the children and young
people’s views consolidated in the CRWIA to determine whether the legislation should
be amended.87 Importantly, it also enables individuals consulted as part of the
CRWIA to track how their participation is reflected in the decision-making process.
This suggests that CRWIAs should also be published in a child-friendly form, which
may require simplifying the terminology or shortening the text, depending on the
target child audience.88 Even the UNCRC requires a child-friendly form in order to
reach all age groups, thus paying attention to accessibility for children is good practice.89
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Publishing the full range of impact assessment materials in an accessible, searchable
format is recognised as best practice.90 Ensuring participants are notified directly of
the availability of CRWIAmaterials would further reinforce the importance of individual
participation in these processes.

Summary

It is acknowledged that children and young people’s participation relates to political
culture,91 which is why the upsurge in support for children’s rights in Scotland has pre-
sented an opportunity to legalise the range of rights in the UNCRC that collectively lead
to the entrenchment of children’s participation in both personal legal proceedings and
democratic processes. When coupled with the broader work of the Scottish Human
Rights Taskforce on participation, the consolidation of a rights-based approach to par-
ticipation should increase the effectiveness of participation processes overall, including
those designed specifically to facilitate the individual and collective participation of chil-
dren in line with their evolving capacities.

The Incorporation Bill provides no further guidance on individual participation in
legal proceedings or on strengthening the CRWIA process though it does require
CRWIAs for all primary and secondary legislation (s14). The Incorporation Bill does,
however, require that a statement of compatibility with the UNCRC accompany each
new piece of proposed legislation (s18). Any diminution in a child’s right to participate
in decision-making processes that affect their lives would not be compatible with the
Convention. Evidence given at Stage One of the parliamentary process suggests that
the compatibility statement should be reasoned with reference to the related CRWIA,
which would strengthen the existing use of CRWIAs.92 The potential for the court to
issue a declarator of incompatibility (s21) or a strike-down declarator (s20) demands
that all laws undergo a more concentrated examination of UNCRC compliance. If the
CRWIAs on the Incorporation Bill and the Children (Scotland) Bill (2019) are indicative
of new practice that can be sustained, then CRWIAs will serve to emancipate children by
allowing them to engage their participation rights in conjunction with a number of other
rights outlined in the UNCRC.

The emancipatory challenge of children’s rights

The examples of barriers to children’s participation rights demonstrate what Brems
frames as ‘the emancipatory challenge of children’s rights’, which is ‘making people
see not only children’s inherent vulnerability, but also their inherent capacity for auton-
omy, and the gradual development of that capacity.’93 Children’s capacity for autonomy
in forming personal views has historically been marginalised in both personal and collec-
tive decision-making processes. For both dimensions of children’s participation to be
meaningful they must be viewed as stakeholders just as adults are.94 Viewing children
as stakeholders, as potential agents of change, does not mean that their voices are
given greater weight than others in the same way that different groups of stakeholders
do not exist in a concrete, pre-assigned hierarchy. Governance is and will always be a
decision-making process. The law offers a structure for determining how and when pri-
orities are ordered in decision-making processes. The unparalleled opportunity offered
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by incorporation of the UNCRC in Scotland lies in its unprecedented recognition of chil-
dren as individuals with enforceable rights.

The unanimous adoption of the Incorporation Bill signifies the beginning of a new era
in the realisation of children’s rights in Scotland, but this is only the first step. This article
considered why the CYP Act 2014 failed to secure meaningful participation rights for
children and highlighted the opportunities offered by the Incorporation Bill to address
the limitations of the CYP Act. The analysis then considered how children’s participation
rights have been marginalised or suppressed in Scotland. It used individual participation
examples to demonstrate that Scots law and practice should reconcile participation and
practicability and ensure meaningful participation for all children in decision-making
that affects their personal lives. Concomitantly, when carrying out CRWIA as a means
of securing children’s collective participation rights, Scottish government should:
ensure that assessors understand the UNCRC; engage with children in line with their
age and stage; ensure non-discrimination; and make children’s views visible. These con-
clusions are supported by the article’s initial construction of participation rights as eman-
cipation rights for it is through emancipation that all individuals are able to exercise their
human rights, which includes ensuring children’s rights to participate in decision-
making processes in relation to their personal lives as well as the lives of children as a
dynamic group and potential influencers of democracy.

Incorporation of the UNCRC in Scotland is important not only because it will legally
entrench children’s rights on an unprecedented scale but also because the process itself is
a driver of change. In Scotland, that process began over a decade ago and while it seems a
long duration in the context of making children’s rights real, it is a process that is worth
doing right. Advocacy and education surrounding the incorporation of international
human rights is required to ensure rights-holders and duty-bearers drive culture
change at every level of society and government.95 Only then will children’s rights defini-
tively lead to their emancipation, but children’s rights to participate in decision-making
processes that affect their lives is a necessary starting point. UNCRC Article 12 demands
that we ‘dismantl[e] the legal, political, economic, social and cultural barriers that cur-
rently impede children’s opportunity to be heard and their access to participation in
all matters affecting them’96 before we can entrench a culture of respect for children’s
views. Experiences in family law proceedings in Scotland and in the CRWIA process
demonstrate that there is still progress to be made. Enhanced participation processes
for children will not automatically ensure that a children’s rights-based approach is
taken in every decision in Scotland once the Incorporation Bill becomes law. The lega-
lisation of the UNCRC will only be the first step toward a brighter, more engaged
future for the children of Scotland.
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